STATE PERSONNEL BQARD, STATE OF COLORADO
Case No. 94Gl14

Conpl ai nant
VS.
DEPARTVENT OF TRANSPORTATI ON

Respondent .

Hearing in this matter was held on August 8, 1995 in Denver
before Adm nistrative Law Judge Margot W Jones. Conpl ai nant,
Harvey W Martinez, was present at the hearing and represented by
Vonda Hall, Attorney for the Colorado Association of Public
Enpl oyees. Respondent appeared at the hearing through Steven
Chavez, Assistant Attorney General

The parties called John T. Vickers and Al Shabl o, enployees of the
Department of Transportation (Departnent), to testify at hearing.

The parties stipulated to the adm ssion of Respondent's exhibits 5
t hrough 10. Respondent's exhibit 2 was offered into evidence and
[ater w thdrawn. Conpl ainant's exhibit A was admtted into
evi dence wi t hout objection.

PRELI M NARY NMATTERS

Conpl ai nant has the burden of proof to establish that Respondent's
action was arbitrary, capricious or contrary to rule or |aw

MATTER APPEALED
Conpl ai nant appeals a 4th step grievance decision pertaining to

the use of |eave during Novenber to April for enployees assigned
to the Durango, CO office of the Departnent.

| SSUE
1. Whet her Respondent's decision was arbitrary, capricious or
contrary to rule or |aw.
2. Whet her Conplainant is entitled to an award of attorney fees

and costs.
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STI PULATI ONS OF FACT

The following is a stipulation of fact entered into by the parties
on August 8, 1995. The witness statenents referenced in the
stipulation of fact were considered, along with the evidence
presented at hearing.

1. Conpl ai nant, Harvey W Martinez (Martinez), initiated a
grievance on or about Mirch 28, 1994, by filing a witten
grievance wth Jon "Ted" Vickers, Mintenance Superintendent
(Vickers). Both Martinez and Vickers are enpl oyees of Respondent,

Col orado Departnent of Transportation. The subject of that
grievance was the unwitten policy relating to annual |eave which
applied to Martinez. A copy of that grievance is Stipulated
Exhibit 1 and is incorporated herein. Vickers denied the
gri evance.

2. The grievance was presented to the appointing authority, A

Shabl o (Shablo), by letter dated April 13, 1994. A copy of that
letter is Stipulated Exhibit 2 and is incorporated herein.

3. Shabl o responded to the grievance by |etter nenorandum dat ed
May 9, 1994, a copy of which is Stipulated Exhibit 3 and which is
incorporated herein, denying the relief requested in the
gri evance.

4. Conpl ainant filed a petition for a discretionary hearing with
the State Personnel Board on July 10, 1994. Informati on sheets
were tinely filed by the parties and the ©prelimnary
Recommendation of the Admnistrative Law Judge ("ALJ") was to
grant a hearing. The State Personnel Board adopted the
recommendation of the ALJ and granted a heari ng.

5. The Colorado Departnent of Transportation is divided into
districts, each headed by a Regional Transportation director, who
is appointing authority for that district. The appointing

authority for District V is A Shablo. Mai nt enance District V
i ncl udes the Durango and Al anbsa secti ons.

6. Pursuant to an unwitten policy, all requests for extended
annual | eave are denied from Novenber 1 of each year through April
30 of the following year to all enployees holding positions of
hi ghway mai nt enance worker | and Il (nonexenpt under the FLSA) in
the Durango section. Extended |eave is defined as not being away
from the work area for nore than five days, for exanple, three
working days of a week plus the tw days of the weekend.
Enpl oyees hol ding positions of foreman or higher (exenpt fromthe
FLSA) are permtted to take annual |eave at any tine w thout any
restrictions as to |ength. However, since Novenber of 1993 none
of the aforenentioned enployees has been granted annual |eave in
excess of forty eight (48) hours, exclusive of weekends, from
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Novenber 1 through April 30 of both of those years. See
Stipulated Exhibit 4 (lists the overtine eligibility status for
enpl oyee of the Durango mai ntenance section) and 5 (tine records
of the exenpt enployees for Novenmber 1 through April 30 of 1993
and 1994), attached hereto and incorporated herein.

7. The enployees in all positions in the A anpsa section are
permtted to take extended annual |eave at any time in the year.

8. Conpl ai nant has been denied | eave under the unwitten policy
descri bed in paragraph 6.

9. Charles L. Kennedy, Janmes H Simmons, M chael D. Foul k, Ervin
L. Markey, and Larry D. Jones area all highway mai ntenance workers
| and 11, assigned to the Durango section who have been inpacted
by the annual |eave policy described in paragraph 6. It is agreed

that the enployees would testify in conformty with their witten
statenments, which are attached hereto and incorporated herein as
Stipulated Exhibit 6 through 10. However, Conpl ai nant reserves
the right to call themas rebuttal w tnesses.

FI NDI NGS OF FACT

1. The Departnment's |eave usage policy in the Durango area has
been the sane for 30 years. The Departnent maintains different
| eave policies in the A anposa and Durango areas because the snow
conditions in the Durango area are nore severe than the conditions
in the Al anpbsa area. The Alanbsa area is not in a mgjor snow belt
while the Durango area is in a major snow belt. Between Novenber
and April, the Al anbsa area averages 100 inches of snow while the
Durango area averages 700 inches of snow.

2. In the Durango area, roads are closed due to heavy snow fal
10 tinmes nore often than in the A anosa area. Further, there are
numerous cities and towns in the Durango area which are totally
cut off fromthe rest of the state due to heavy snow fall. This
necessitates inmmedi ate response by Departnent staff in the Durango
area to clear roads naking these areas accessible.

3. In the Alanbsa area, the city of South Park is the only area
that has the potential to be cut off fromthe rest of the state
due to heavy snow fall

4. Aval anches are a mmjor danger in Colorado nountain areas.
Aval anche shoots are |ocated in nountai nous areas where aval anche
dangers are highest. Aval anche shoots all ows Departnent personne
to control the occurrence and direction of aval anches.

5. Aval anches bl ock major highway passes in the Durango area.
Department personnel who cause aval anches are assisted by other
Departnment workers who control traffic and clean highways.
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Because of the heavy snowfall in the Durango area, there are 200

aval anche shoots. In the Alanbsa area, there are 15 aval anche
shoot s.
6. Durango personnel are authorized to hire additional tenporary

enpl oyees. Hring additional tenporary enployees would alleviate
sone of the necessity to inpose a |leave usage freeze in the
Durango area from Novenber through April. However, Departnment
managers are unable to consistently enploy the quantity of
tenporary enpl oyees needed to nmaintain the highways in this area
in a safe manner. The work force willing to work on the highways
in this area is inadequate.

7. Prior to 1990, Al anpsa and Durango had the sane | eave usage
policy. Al anbsa enployees were subject to the same ban on | eave
usage from Novenber to April each year. The enployees petitioned
for a change in the policy because their weather conditions did
not warrant the |eave wusage ban from Novenber to April
Managenent agreed and lifted the ban on | eave usage in this area.

8. Supervi sory personnel in the Departnent are FLSA exenpt. In
the Durango area, the |leave wusage ban does not apply to
supervi sory personnel. The |eave usage ban does apply to Martinez

and ot her non-supervisory personnel.

9. The basis for the distinction between non-supervisory and
supervisory personnel is that the supervisory personnel are not
paid for working overtinme, they are on duty 24 hours a day, seven
days per week and a supervisor is required to be on duty whenever
non- supervi sory personnel are on duty.

10. Routinely, supervisory personnel are called upon during snow
energencies to work overtinme. They receive conpensatory time for
their overtine hours worked and the |eave usage policy is not
applied to them

11. Because of the significant road hazard in the Durango area
Department nmanagers in the Durango area are scrutinized closely
for their handling of snow energencies. The occurrence of highway
fatalities among nenbers of the public and Departnent staff
working on the road nmakes road conditions of w despread interest
and concern.

DI SCUSSI ON
This case turns on the powers of an appointing authority to
establish vacation policies. Rule R1-4-3 (January 1, 1986), 4
Code of Colo. Reg. 801-1, states in part:

The appointing authority has the power to appoint an individual to
a position, assign duties, evaluate performance, as well as
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admnister corrective and disciplinary action, including
termnation, in accordance with these rules. In addition,
t he appointing authority shall have the follow ng powers:

(A) The appointing authority shall designate the |ocation of work
for positions wunder his authority; and determne the
tool s and equi pnment to be furnished.

(B) The appointing authority shall set the hours of work and the
wor ki ng condi tions.

(DIn addition, the appointing authority shall exercise those
powers, and fulfill those responsibilities, specified
el sewhere in these Rules and in the Drector's
Procedur es.

Director's Procedure P7-1-1, (Septenber 1, 1989), 4 Code of Colo.
Reg. 801-2, states:

Al employees in the classified system shall be treated equally
with regard to the conditions and usage of annual |eave. Al
enpl oyees eligible to earn such |eave are encouraged to
utilize a portion of this |eave each year. Appoi nting
authorities shall grant leave on the basis of the work
requirenents of the agency after conferring with enployees
and recogni zing their w shes where possi bl e.

Director's Procedure P7-1-6, (Septenber 1, 1989), 4 Code of Colo.
Reg. 801-1, states in part:

Use of Annual Leave. Annual leave may be taken only when
authorized by the appointing authority, who may establish
peri ods during which no annual |eave may be taken.

Respondent is entitled to a presunption of admnistrative
regularity and constitutionality with respect to its personnel
actions, Chiappe v. State Personnel Board, 622 P.2d 527, 532
(Col 0. 1981). This presunption cannot sustain an admnistrative
action which is arbitrary, capricious or contrary to rule or |aw
The <capricious or arbitrary exercise of discretion by an
appointing authority can arise in three ways, nanely: (a) by
negl ecting or refusing to use reasonable diligence and care to
procure such evidence as it is by law authorized to consider in
exercising the discretion vested in it; (b) by failing to give
candi d and honest consideration to the evidence before it on which
it is authorized to act in exercising its discretion; (c) by
exercising its discretion in such a manner that reasonable nen
fairly and honestly considering the evidence nust reach contrary
concl usi ons. Van de Vegt v Board of Comm ssioners of Lariner
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County, 55 P.2d 703, 705 (Col o 1936).

There is no arbitrary or capricious action with regard to the
Departnment's |eave policy in the Durango area. The different
treatnment of Al anpsa and Durango enployees, and supervisory and
non- supervi sory personnel is solidly based on identifiable
criteria which nmakes sense in light of the weather and road
conditions in the Durango area and the service rendered by the
Depart ment .

There was no evidence presented at hearing which would support the
concl usion that Conplainant should be awarded attorney fees.

CONCLUSI ONS OF LAW

1. The step 4 grievance decision was neither arbitrary,

capricious nor contrary to rule or |aw

2. Conpl ainant is not entitled to an award of attorney fees.
ORDER

The action of the agency is affirned. The appeal is dismssed

with prejudice.

DATED this day of
Sept enber, 1995, at Margot W Jones
Denver, Col orado. Adm ni strative Law Judge

CERTI FI CATE OF NAI LI NG

This is to certify that on this day of Septenber, 1995, |
placed true copies of the foregoing INITIAL DECISION OF THE
ADM NI STRATIVE LAW JUDGE in the United States mail, postage

prepai d, addressed as foll ows:

Vonda G Hall

Attorney at Law

Col orado Associ ation of Public Enpl oyees
1390 Logan Street, Suite 402

Denver, CO 80203

and in the interagency nmail, addressed as foll ows:
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St even Chavez

Assi stant Attorney Ceneral
Departnment of Law

Nat ur al Resources Section
1525 Shernman Street, 5th Fl.
Denver, CO 80203

NOTICE OF APPEAL RIGHTS
EACH PARTY HAS THE FOLLOWING RIGHTS
1.To abide by the decision of the Administrative Law Judge ("ALJ").

2.To appeal the decision of the ALJ to the State Personnel Board ("Board”). To appeal the decision of
the ALJ, a party must file a designation of record with the Board within twenty (20) calendar
days of the date the decision of the ALJ is mailed to the parties and advance the cost therefor.
Section 24-4-105(15), 10A C.R.S. (1993 Cum. Supp.). Additionally, a written notice of appeal
must be filed with the State Personnel Board within thirty (30) calendar days after the decision
of the ALJ is mailed to the parties. Both the designation of record and the notice of appeal
must be received by the Board no later than the applicable twenty (20) or thirty (30) calendar
day deadline. Vendetti v. University of Southern Colorado, 793 P.2d 657 (Colo. App. 1990);
Sections 24-4-105(14) and (15), 10A C.R.S. (1988 Repl. Vol.); Rule R10-10-1 et seq., 4 Code of
Colo. Reg. 801-1. If a written notice of appeal is not received by the Board within thirty
calendar days of the mailing date of the decision of the ALJ, then the decision of the ALJ

automatically becomes final. Vendetti v. University of Southern Colorado, 793 P.2d 657 (Colo.
App. 1990).

RECORD ON APPEAL

The party appealing the decision of the ALJ - APPELLANT - must pay the cost to prepare the record on appeal.
The estimated cost to prepare the record on appeal in this case without a transcript is $50.00. The estimated
cost to prepare the record on appeal in this case with a transcript is $360.00. Payment of the estimated cost for
the type of record requested on appeal must accompany the notice of appeal. If payment is not received at the
time the notice of appeal is filed then no record will be issued. Payment may be made either by check or, in the
case of a governmental entity, documentary proof that actual payment already has been made to the Board
through COFRS. If the actual cost of preparing the record on appeal is more than the estimated cost paid by the
appealing party, then the additional cost must be paid by the appealing party prior to the date the record on
appeal is to be issued by the Board. If the actual cost of preparing the record on appeal is less than the
estimated cost paid by the appealing party, then the difference will be refunded.

BRIEFS ON APPEAL

The opening brief of the appellant must be filed with the Board and mailed to the appellee within twenty
calendar days after the date the Certificate of Record of Hearing Proceedings is mailed to the parties by the
Board. The answer brief of the appellee must be filed with the Board and mailed to the appellant within 10
calendar days after the appellee receives the appellant's opening brief. An original and 7 copies of each brief
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must be filed with the Board. A brief cannot exceed 10 pages in length unless the Board orders otherwise.
Briefs must be double spaced and on 8 1/2 inch by 11 inch paper only. Rule R10-10-5, 4 Code of Colo. Reg. 801-
1.

ORAL ARGUMENT ON APPEAL
A request for oral argument must be filed with the Board on or before the date a party's brief is due. Rule R10-
10-6, 4 Code of Colo. Reg. 801-1. Requests for oral argument are seldom granted.
PETITION FOR RECONSIDERATION
A petition for reconsideration of the decision of the ALJ must be filed within 5 calendar days after receipt of the
decision of the ALJ. The petition for reconsideration must allege an oversight or misapprehension by the ALJ,
and it must be in accordance with Rule R10-9-3, 4 Code of Colo. Reg. 801-1. The filing of a petition for

reconsideration does not extend the thirty calendar day deadline, described above, for filing a notice of appeal
of the decision of the ALJ.
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